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PRESENTATION

SUR issue number 15 is a very special one. For the
first time, it encompasses three different sections.
One comprises a thematic dossier on the national
implementation of regional and international hu-
man rights systems. Additionally, this issue brings
two non-thematic articles involving relevant
contemporary human rights topics (business and
human rights and women’s rights in Islam), as well
as an interview with Denise Dora, from the Ford
Foundation (2000-2011).

Finally, celebrating the 10*" anniversary of
Conectas Human Rights, issue No. 15 is published
with the same cover color as No. 1, and brings a
dossier by Conectas’s current and former staff
members, who share their experience and lessons
learned. This last section is presented in more de-
tail in the letter to the readers, later in this issue.

Thematic dossier: Implementation

at the National Level of the Decisions
of the Regional and International
Human Rights Systems

Since the adoption of the Universal Declaration
of Human Rights in 1948, the international and
regional human rights systems have been funda-
mental in the definition and protection of human
rights, and have contributed substantially to the
improvement of the Rule of Law in various dif-
ferent regions. These mechanisms, in many cases,
have been the final remedy available to victims
when local institutions failed or were unwilling to
protect their rights. Accordingly, in addition to a
protection mechanism, they represent a source of
hope in adverse local political contexts.

Many human rights defenders and experts,
however, claim that decisions and recommendations
issued by these mechanisms are not currently being
implemented satisfactorily at the national level. The
lack of implementation is a serious threat to the
very mechanisms themselves, which lose credibility
in the eyes of the victims and the States, and fail to
provide remedies to those who need them. Sur — In-
ternational Human Rights Journal issue number 15
brings a thematic dossier to tackle this problem, i.e.
to promote a critical debate on the national imple-

mentation of decisions and recommendations derived
from regional and international human rights systems.
This section encompasses four articles, three on the
Inter-American, and one on the European system.

The first article highlights the interplay be-
tween the European human rights system and
Russia. Enforcement of the Judgments of the Eu-
ropean Court of Human Rights in Russia: Recent
Developments and Current Challenges, by Maria
Issaeva, Irina Sergeeva, and Maria Suchkova,
examines the interaction between the Russian
legal system and the Strasbourg Court, exposing
the European human rights available mechanisms
to enforce its decisions as well as criticizing the
obstacles in Russia for the implementation of mea-
sures adopted by the European Court, particularly
those of a general nature.

The dossier’s second article, The Damiao
Ximenes Lopes Case: Changes and Challenges
Following First Ruling Against Brazil in the Inter-
American Court of Human Rights, written by Cas-
sia Maria Rosato and Ludmila Cerqueira Correia,
presents a general overview of the implementation
of the recommendations expressed in the first rul-
ing of the Inter-American Court against Brazil, in
2006, dealing with mental health institutions. The
authors expose how, by developing international ju-
risprudence and strengthening the actions of Brazil’s
Anti-Asylum Movement, the Court had a positive
impact on the country’s public mental health policy
and the rights of persons with mental disabilities,
although further policy changes are still required.

Thirdly, SUR presents another article discuss-
ing implementation in the Inter-American system,
this time exploring the Argentinean case. In The
Implementation of Decisions from the Inter-
American Court of Human Rights in Argentina:
An Analysis of the Jurisprudential Swings of the
Supreme Court, Damian A. Gonzalez-Salzberg
reviews a series of legal cases involving Argentina
before the Inter-American Human Rights system
and analyzes the lack of compliance of the State
regarding Inter-American Court decisions. Through
his case-by-case analysis, the author shows how the
Argentinean Supreme Court has been inconsistent



in its recognition of the binding nature of Inter-
American Court decisions, despite international
and national legal imperatives requiring the Su-
preme Court to fulfill its obligation to prosecute
those responsible for human rights violations.

The final article of this dossier presents a theo-
retical discussion on how regional human rights
systems can contribute to build a transnational
public sphere. In Inter-American Human Rights
System as a Transnational Public Sphere: Legal
and Political Aspects of the Implementation of
International Decisions, Marcia Nina Bernardes
argues that the Inter-American system contributes
to Brazilian democracy by providing a transna-
tional litigation forum for discussing issues often
underrepresented in the domestic public sphere.
The author also states that Inter-American system
loses its credibility particularly in cases where na-
tional authorities and the legal community fails to
take into account international human rights norms
at the national level. In this case, implementing
regional decisions and recommendations is a key
element, not only to strengthen the system itself,
but also to improve Brazilian democracy.

Non-Thematic Articles:
Violence against Muslim Women and
Corporations and Human Rights

Apart from the thematic dossier, this issue brings
two other articles that present a critical debate
on pressing topics. The Journal’s opening article,
Criminalising Sexuality: Zina Laws as Violence
Against Women in Muslim Contexts, was written
by Ziba Mir-Hosseini and discusses how political
Islam has rehabilitated zina laws and its impact
on women’s rights. This normative body exists in
many Muslim countries and forbids sexual relations
outside marriage, sanctioning it with cruel punish-
ments that violate international human rights. It
criminalizes consensual sexual activity and author-
ises violence against women, involving, inter alia,
death by stoning. The author argues that this issue
should and can be solved within Islamic tradition.
She also presents a critical analysis on how activ-
ists can be effective in challenging those practices

by engaging their governments through “naming
and shaming” strategies as well as a process of
dialogue and debate.

Our second non-thematic article features a dis-
cussion on business and human rights. Leandro Mar-
tins Zanitelli’s Corporations and Human Rights: The
Debate between Voluntarists and Obligationists
and the Undermining Effect of Sanctions discusses
the contemporary debate on corporate behavior
responsive to human rights. The author analyses
two sets of competing arguments: the voluntarists
and obligationists, the former pushing for voluntary
commitments by States to promote corporate social
responsibility, while the latter affirm the need of
legal sanctions against corporations, as a neces-
sary step to adapt their behavior to norms of social
responsibility. The author defends a voluntarist
approach, arguing that, despite the fact that the
imposition of sanctions on companies can indeed
lead to progress in the protection of human rights, it
might pose an obstacle to the development of more
genuine practices in social corporate responsibility.

Interview with Denise Dora

We have included an Interview with Denise Dora,
Human Rights Program Officer of the Ford Foun-
dation in Brazil from 2000 to 2011. She analyzes
the human rights organizations in Brazil, particu-
larly focusing on the challenges faced by Brazilian
society to build a strong civil society needed to
guarantee human rights in the country and abroad,
arguing that there still is room for capacity building
in Southern organizations and for the reduction of
global asymmetries.

This is the fourth issue released with the col-
laboration of the Carlos Chagas Foundation (FCC).
We thank FCC for their support to the Sur Journal
since 2010.

Finally, we would like to remind our readership
that our next issue, edited in partnership with the
Latin American Regional Coalition on Citizen
Security and Human Rights, will discuss citizen
security from a human rights perspective.

The editors.
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ABSTRACT

This study aims to analyze the lack of effective compliance in Argentina with the decisions
of the Inter-American Human Rights System (IAHRS). Through a case analysis, it evaluates
the Supreme Court’s role in applying international law in general, and the decisions of the
Inter-American Court of Human Rights in particular. Based on this analysis, advances and
setbacks are identified in the different positions adopted by the Supreme Court, which then
allows for the identification of problems. Finally, the study proposes a way by which to
overcome the challenges and thereby improve the level of compliance with IAHRS decisions.
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THE IMPLEMENTATION OF DECISIONS

FROMTHE INTER-AMERICAN COURT OF HUMAN
RIGHTS IN ARGENTINA: AN ANALYSIS OF THE
JURISPRUDENTIAL SWINGS OF THE SUPREME COURT

Damian A. Gonzalez-Salzberg

1 Introduction

The effectiveness of the Inter-American Human Rights System (IAHRS) is a topic
that attracts increasing attention, given concerns about a lack of compliance with its
decisions by different bodies. In particular, one could highlight the publication in
2010 of two quantitative studies that examined the degree to which the decisions
adopted by the bodies of the IAHRS were effectively applied (BASCH et al., 2010;
GONZALEZ-SALZBERG, 2010).

The two publications are far from identical; for one thing, they each analyzed
different sets of data. While the analysis done by the Association for Civil Rights
(ADC) included decisions from both the Inter-American Commission on Human
Rights (IACHR) and the Inter-American Court of Human Rights (IAHRS Court),
our work focused solely on the decisions issued by the Court. Likewise, the ADC
study was limited to evaluating the decisions taken within a five year period, whereas
our study looked at all sentences issued by the Court since it began in 1987 until
the end of 2006 — decisions the Court would have monitored for compliance as of
late 2008. Similarly, another important difference is in the conflicting conclusions
drawn about the effectiveness of the IAHRS; this can be attributed to differences
in indicators, rather than substantial differences in data measurement.

On the other hand, the studies agree on the urgent need to improve
compliance with IAHRS decisions. However, our analysis exposed strong reasons
to believe that the measures necessary to achieve this objective should come
from within States themselves, and here we diverge from some of the proposals

in the ADC study.

Notes to this text start on page 128.
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Meanwhile, the ADC’s point on the importance of focusing on strengthening
national implementation mechanisms could be very wise. In particular, attention
should be placed on the need for States to recognize that compliance with JACHR
Court decisions is mandatory. Above all, the judicial powers of the States must accept
the binding nature of the decisions of the judicial body of the IAHRS, given that —as
will be explained shortly — this is where the greatest obstacles to effective compliance
can be found. We therefore believe that this is the necessary starting point for any
analysis of compliance with JAHRS decisions within national contexts.

Against this backdrop we present our work, limiting ourselves to the case of
Argentina in order to analyze the role played by the country’s highest court regarding
recognition of the binding nature of the IACHR Court’s decisions. First, we describe
the present situation with respect to Argentina’s compliance with IJACHR Court
decisions, exposing current problems. Next, we analyze the evolutionary development
of the implementation of international law in the jurisprudence of the Supreme Court
of Justice of Argentina (CSJN), in general terms, in order to understand the origins of
the current situation. Special attention will be given to the last constitutional reform,
because it generated a paradigmatic shift with regard to how IAHRS decisions were
treated in the courts. Finally, we evaluate how the CSJN has treated the decisions of
the IAHRS and in particular the decisions of the IACHR Court. The goal will be to
identify both the shortcomings and the strengths of the CSJN in order to determine
how best to improve compliance with IAHRS decisions.

2 Argentina’s (non) Compliance with IACHR Court Decisions

As 0f 2010, the Argentine State had been convicted by the IACHR Court six times
(CORTEINTERAMERICANA DE DERECHOS HUMANOS, Caso Garrido y Baigorria v.
Argentina, 1996; Caso Cantos v. Argentina, 2002; Caso Bulacio v. Argentina, 2003; Caso Bueno
Alves v. Argentina, 2007a; Caso Kimel v. Argentina, 2008a; Caso Bayarri v. Argentina, 2008b).
In addition, the State had not fully carried out all of the reparations ordered in
any of the verdicts. That does not mean that the State has ignored these decisions;
according to the monitoring done by the IACHR Court itself, the State has adopted
measures aimed at complying with all of these decisions, with the exception of the
“Buenos Alves” verdict (CORTE INTERAMERICANA DE DERECHOS HUMANOS,
Caso Buenos Alves v. Argentina, 2007a), which the IACHR Court had not yet commented
on as of mid 2011.

Applying the methodology used in the study published last year, we can classify
the measures demanded of the State into six categories: compensation; payment
of costs and expenses; publicizing the court sentence; public acknowledgement of
responsibility; prosecution and punishment of those responsible; and modification
of national legislation. Based on this classification system, we can observe that the
State was ordered to pay compensation five times; to pay expenses in all six cases;
to publicize the verdict in four cases; to publically recognize its responsibility in
one instance; to modify its internal legislation twice —one of those times with more
specificity than the other; and to investigate human rights violations and prosecute
those responsible on four occasions.

114 m SUR-INTERNATIONAL JOURNAL ON HUMAN RIGHTS
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This data can be seen graphically in the following table that we developed. It
shows whether the actions demanded by the IACHR Court have been fully complied
with (FC), partially complied with (PC) or not complied with (NC).
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The degree to which the State complies with the sentences can be determined based
on this data. However, the reparations ordered in the “Bueno Alves” decision (payment
of compensation and expenses as well as publicizing the decision) should not be
considered because, as mentioned earlier, the data is not yet available.

It can be observed that the State has begun to comply in some respects. It has
paid compensation in four of the remaining cases; it has paid costs and expenses
in five cases; it has publicized the court decision in three cases; it has publically
acknowledged its responsibility the one time that it was ordered to do so; it has
modified its internal laws according to the verdict that ordered specific changes;
and it has partially complied with the generic changes ordered by the other decision
(CORTE INTERAMERICANA DE DERECHOS HUMANOS, Caso Garrido y Baigorria
v. Argentina, 2007b; Caso Bulacio v. Argentina, 2008c; Caso Cantos v. Argentina, 2010a; Caso
Kimel v. Argentina, 2010b; Caso Bayarri v. Argentina, 2010c).

On the other hand, the State has not complied with its obligation to prosecute
those responsible for human rights violations in any of the cases in which this was
ordered. The same outcome can be expected for the “Bueno Alves” case, since —as we
will explain later—the CSJN decided to ignore that sentence from the IACHR Court.

However, non-compliance with the obligation to conduct a judicial
investigation is hardly surprising, given that it is the common denominator amongst
all TAHRS member states that refuse to comply with IACHR Court decisions. As
we explained in a previous publication (GONZALEZ-SALZBERG, 2010, p. 128-130),
the obligation to prosecute the responsible individuals was imposed in 42 cases
(of the 70 verdicts that were analyzed), and as of the end of 2008, none of these
sentences had been satisfactorily fulfilled. Of all of the measures imposed, this
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clearly represents the one that has the highest percentage of non-compliance, at
73.8% of cases. The first instance of compliance by a State was only recorded in
2009 (CORTE INTERAMERICANA DE DERECHOS HUMANOS, Cuso Castillo Pdez
v. Perii, 2009) and as of mid 2011 this continues to be the only exception to the
general rule of non-compliance.

This brings us to reinforce the hypothesis presented in the previous section:
that to guarantee compliance with the decisions issued by the IACHR Court, it is
indispensable for the judicial powers of the IAHRS member states to recognize the
binding nature of the Inter-American Court decisions. In this context, this study will
proceed to analyze the ups and downs of the CSJN with regard to the implementation
of international law in general, and then analyze the position of the CSJN with regard
to the IACHR Court in particular.

3 The implementation of international law by the CSJN

Since its establishment in 1863, the CSJN has been able to directly apply international
law to the cases that it has heard. The 1853 Constitution empowered the CSJN
and the lower courts to address cases governed by treaties with foreign nations
(Article 97 in the original 1853 text) while establishing the original jurisdiction
of the highest court over issues concerning foreign ambassadors, ministers, and
consuls (Article 98 in the 1853 text). This constitutional authority, coupled with the
statement made on the prosecution of crimes committed against the law of nations
(Article 99 in the original), can be understood to provide express constitutional
authorization for the CSJN to apply general international law (MONCAYO et al.,
1990, p. 69). Furthermore, Law 48, approved in 1863, specifically recognized the
applicability of international law in general, when it established that the CSJN
should proceed according to the law of nations when hearing cases related to foreign
diplomats, and when it included in Article 21 the obligation of all national judges
to apply international treaties and the principles of the law of nations.

As a result, the CSJN has applied the customary rules of international
law numerous times since the 19th century without encountering problems
(ARGENTINA, Gémez, Avelino ¢/ Baudrix, Mariano, 1869). With regard to the
implementation of international treaties in particular, it is clear that—in addition
to the aforementioned references—Article 31 of the Constitution recognized them
as an integral part of the supreme law of the land.

The difficulty is found in the questionable hierarchy given to international
law by Law 48. In the aforementioned Article 21, this law established that
national judges were obliged to apply norms in the following order of priority: the
Constitution, national laws, international treaties, provincial laws, the laws that
previously governed the nation, and principles regarding the rights of persons.

However, issues could not always be easily resolved when the Argentine
legislation came into conflict with the international obligations assumed by the State.
In 1963, the CSJN created a doctrine to deal with such situations. That year, the
CSJN issued the “Martin and Cia.” verdict, in which it decided that there was no
legal basis for determining the relative rank of laws and treaties, and therefore any
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conflicts between them should be resolved by applying the hermeneutic principle,
which states that later norms supersede previous ones (ARGENTINA, Martin y Cia.
Ltda. S.A. ¢/ Administracion General de Puertos, 1953, parr. 6, 8).

It is worth highlighting that the basis for this decision was questionable, given
the court’s fallacious assertion that there was no legal basis to resolve the hierarchical
conflict between treaties and laws. The CSJN should have acknowledged the existence
of contradictory normative foundations that prioritized both kinds of norms. On the
one hand, Law 48 placed national laws above treaties. At the same time, when the
verdict was issued, there was an indisputable customary rule of international law that
affirmed the hierarchical superiority of treaties over national laws. The Permanent
Court of International Justice had ruled along these lines (PERMANENT COURT OF
INTERNATIONAL JUSTICE, 1930, p. 32), stating that the primacy of international law
over the national laws of the States included primacy over the national Constitution
(PERMANENT COURT OF INTERNATIONAL JUSTICE, 1932, p. 24).

The doctrine established through “Martin and Cia” was not modified
until 1992, when the “Ekmekdjian c/ Sofovich” decision was issued. By then, the
CSJN understood that the inexistence of a normative basis for determining the
hierarchy between treaties and laws was false — although that had also been the
case in 1963. The court noted that in early 1980, the Vienna Convention on the
Law of Treaties had entered into effect, and it required Member States to give
preference to international law over national law. As a result, the CSJN decided
that it was within its jurisdiction to prevent a violation of this Convention, given
that the State might otherwise be held accountable internationally (ARGENTINA,
Ekmekdjian, Mz'gue//fngel ¢/ Sofovich, Gerardo y otros, 1992, pérr. 18-19).2

After the aforementioned doctrine had been established, it remained unclear
what position the court would take in a future conflict between an international
treaty and the National Constitution. While it has already been mentioned that
from the perspective of international law, the imposed solution is the primacy of
a treaty (PERMANENT COURT OF INTERNATIONAL JUSTICE, 1930, 1932), the
CSJN did not concur with that interpretation. That became clear in 1993, when
the CSJN issued its decision in the “Fibraca” case. In that decision the CSJN
maintained that international law could only prevail over national law once the
constitutional principles of public rights had been assured (ARGENTINA, Fibraca
Constructora SCA ¢/ Comision Técnica Mixta de Salto Grande, 1993, parr. 3). This conclusion
drew on Article 27 of the Constitution, which establishes the obligation to secure
relationships with foreign States through the signing of treaties so as long as they
conform to the principles of public rights enshrined in the Constitution.

Still, the CSJN has not issued a categorical statement about the way in which
a hypothetical conflict between national law and customary international law
should be resolved. Given the principle of legal equivalency that generally governs
international law (BROWNLIE, 1998, p. 3-4), one might expect that the court would
give international customary law the same rank as that given to international treaties.

Thus, the doctrine of constitutional supremacy has been clearly established
throughout the history of CSJN jurisprudence. It is worth recalling the extraordinary
exception of the 1948 decision in the “Merk” case, where the court ruled that the
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Constitution only prevails over international laws in times of peace, whereas the
opposite would be true in times of war (ARGENTINA, Merk Quimica Argentina S.A. o/
Nacién, 1948). However, this ruling is only an isolated case within CSJN jurisprudence.

Perhaps the most relevant instance where a treaty was said to outrank the
National Constitution can be found in 1860. In that year, the Constitution was
reformed for the first time, as a result of the annexation of the state of Buenos
Aires into the Argentine Confederation (ESCUDE; CISNEROS, 1998). The reform
arose from a treaty signed between the Parties in 1859. Known as the “Pact of San
José de Flores”, the treaty provided a political basis for modifying a constitution
that otherwise could not be reformed for ten years (so, until 1863) due to the
provisions of Article 30. However, this case is also atypical, and it occurred before
the existence of a CSJN that could evaluate its validity.

By way of conclusion, it can be stated that, despite the existence of these
two exceptions, it is clear that up until the 1994 constitutional reform, the CSJN
gave higher status to the Constitution relative to any international law. A logical
consequence of this doctrine of constitutional supremacy was the recognition of the
CSJN as the ultimate arbiter, in accordance with the Constitution. The CSJN’s use
of the doctrine of constitutional supremacy sets a clear limit on the possibility of the
CSJN recognizing the binding nature of a decision issued by an international court,
especially a decision that imposes a standard not accepted by the CSJN. However,
the 1994 constitutional reform may have weakened this seemingly rigid doctrine.

4 The constitutional hierarchy of certain
international instruments

The constitutional reform of 1994 not only provided a constitutional basis for the
supremacy of treaties over national laws, in the new Article 75 subpoint 22; it also
established that 11 international human rights instruments, listed in the Constitution
itself, take precedence over the Constitution.* Similarly, the constitutional clause
established that other human rights agreements could also have precedence, with
the vote of two thirds of the members of both chambers of Congress.”

This reform is extremely important for the topic at hand, because the American
Convention on Human Rights (ACHR) is one of the international instruments that
were given constitutional hierarchy, and this had an impact on the jurisprudence
of the CSJN when it came to applying the ACHR. Notably, the ACHR is the only
international instrument that establishes the jurisdiction of an international court
with the power to issue binding rulings on States. Therefore, we will proceed to
analyze in detail the implications of the constitutional hierarchy given to the ACHR.

In this context, it should be noted that the Constitution maintains that
the listed instruments “... under the conditions of their validity, do not repeal
any article from the first part of this Constitution, and should be understood as
complementary to the rights and guarantees recognized herein.” (ARGENTINA,
1994, art. 75, inc. 22). This wording used by the Constituent Assembly has been the
subject of various CSJN’s rulings, and should therefore be examined.

First, the article in question establishes that the international instruments
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have constitutional hierarchy under the conditions of their validity. As presented
in the Constituent Assembly debates, this expression refers to the fact that the
treaties acquire this status in accordance with the reservations and interpretative
declarations that the Argentine state made at the time of ratifying or approving
them (ARGENTINA, 1994, p. 2836).

However, since 1995 the CSJN has attributed a different meaning to this
expression; a meaning that is quite relevant and does not contradict the intentions of
the Constituent Assembly. When the court resolved the “Giroldi” case, it ruled that
the conditions of validity of the ACHR should be understood to include how that
treaty actually applies in the international context, particularly its implementation by
international courts (ARGENTINA, Giroldi, Horacio David y otros, 1995a, pérr. 11). Similarly,
in the “Bramajo” case the following year, the court ruled that the reports of the IACHR
Court also determined the conditions of validity of the ACHR (ARGENTINA, Bramajo,
Herndn Javier, 1996a, parr. 8). Nevertheless, two years later the CSJN ruled that this did
not mean that the recommendations issued by the IACHR Court were binding for the
judicial powers of the State (ARGENTINA, Acosta, Claudia Beatriz y otros, 1998a, pérr. 13).

This legal interpretation should be considered wise, in so far as it considers
the declarations of treaties’ regulatory bodies to be relevant to the conditions of
the treaties’ validity.® Specifically, it is the only interpretation that explains why
the First Optional Protocol to the International Covenant on Civil and Political
Rights was granted constitutional status, even though its only function is to
recognize the competence of the Human Rights Committee to receive individual
complaints regarding violations of human rights listed in the Covenant. A different
interpretation—one that concluded that the declarations of the regulatory bodies
do not determine the conditions of validity of the treaties—would make the
concession of constitutional status to the aforementioned Covenant nonsensical.

The second characteristic established by Article 75, subpoint 22, is that the listed
instruments bave constitutional hierarchy. Surprisingly, the interpretation of this phrase
presented some legal discrepancies, even though the intentions of the Constituent
Assembly had been clear. According to the Constituent Assembly, the listed treaties
were not being incorporated into the Constitution itself; rather, they were given equal
status (ARGENTINA, 1994, p. 2851). However, the CSJN has, in some case, interpreted
Article 75, subpoint 22, as effectively incorporating the listed international instruments
into the Constitution (ARGENTINA, Garcia Méndez, Emilio y Musa, Maria Laura, 2008,
parr. 7, 13), and in other cases as simply providing equal rank of these instruments,
outside of the Constitution itself (ARGENTINA, Quaranta, José Carlos, 2010a, pérr. 16, 24).

The next clause under consideration establishes that the international
instruments do not repeal any article from the first part of the Constitution. This
is undoubtedly the clause that has generated the most divergent views in doctrine
and jurisprudence, since it has been understood to determine the hierarchical
relationship between international instruments that have constitutional status and
the Constitution itself. Within the CSJN, conflicting criteria persist today with
regard to how this phrase should be interpreted when resolving cases where the
Constitution appears at odds with an international instrument that technically
has the same hierarchical status, such as the ACHR.
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After the constitutional reform, member Elisa Carrié stated that do not
repeal was an affirmation by the Constituent Assembly, which, having reviewed the
different international instruments, concluded that there was no conflict between
them and the first part of the Constitution. Therefore, the compatibility of both
normative bodies would not be subject to judicial review (CARRIO, 1995, p. 71-72).
This opinion was initially taken up by CSJN in 1996 when hearing the “Monges”
case (ARGENTINA, Monges, Analia M. ¢/ U.B.A, 1996b, parr. 20-21), and it appeared to
gain traction as the majority opinion in 1998 (ARGENTINA, Cancela, Omar Jesiis c/
Artear SAI y otros, 1998b, pérr. 10).”

Furthermore, the 1996 decision maintained that while the Constituent
Assembly’s language on do not repeal referred only to the dogmatic part of the
Constitution, the same concept should be applied to the organic part (ARGENTINA,
Monges, Analia M. ¢/ U.B.A, 1996b, pérr. 22).% While the judges did not offer a clear basis
for this, it may have emerged from the simple fact that the Constituent Assembly
lacked the power to alter the hierarchy of different clauses within the Constitution, in
accordance with Law 24.309, which identified the need for the reform and provided
the authorization to carry it out. In particular, this law had restricted which articles of
the Constitution could be reformed, noting that any unauthorized changes would be
nullified. As a result, an interpretation other than the one made by the CSJN would
lead one to think that treaties with constitutional hierarchy could “repeal” the organic
part of the Constitution, thereby creating three different levels of hierarchy covering
the first part of the Constitution, treaties with constitutional status, and the second
part of the Constitution — an alternative that was closed to the Constituent Assembly.’

On the other hand, the dissenting opinion by Judge Belluscio in the “Petric,
Domagoj” case (ARGENTINA, Petric, Domagoj Antonio ¢/ diario Pdgina 12, 1998c, parr.
7) used a different interpretation of the do not repeal criteria. According to this
opinion, treaties that had constitutional hierarchy would be constitutional norms
of second rank, valid only when they did not contradict norms contained in the
first part of the Constitution."

Without losing sight of these two contradictory positions adopted within the
CSJN, we find it necessary to examine the minutes of the Constituent Assembly.
These minutes demonstrate that the expression do not repeal was included only near
the end of the final discussion that preceded the vote. The minutes do not indicate
that claims were made as to the absolute compatibility between the constitutional
clauses and all of the contents of the international treaties. On the contrary, it
appears that the “do not repeal” text arose from the aforementioned prohibition
found in the law that initiated the constitutional reform, which prevented, under
threat of nullification, any modification to the first part of the Constitution
(ARGENTINA, 1994, p. 2836-2837, 3013). We believe that this is the basis for the
inclusion of the words in question and that it is intimately tied to the characteristic
of complementarity that is given to international treaties.

Article 75, subsection 22 of the Constitution affirms that the instruments should
be understood as complementary to other constitutional rights. As the Constituent
Assembly argued, this could be considered the key to resolving any conflict that emerges
between a treaty that has constitutional hierarchy and the Constitution itself. The term
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“complementary” was used to ensure that the correct interpretation was made clear: in
case of any normative conflict, the decision that was most favorable to the rights of
the person should prevail. In other words, the interpretive guideline established by the
Constituent Assembly was the pro homine principle, which is used as a hermeneutic
rule in various instruments that were given constitutional hierarchy (CONVENCION
NACIONAL CONSTITUYENTE, 1994, p. 2837-2838, 2857). This interpretation appears
to be accepted today by the CSJN (ARGENTINA, Gottschau, Evelyn Patrizia ¢/ Consejo de
la Magistratura de la Ciudad Auténoma de Buenos Aires, 2006a, parr. 10).

In light of this, the affirmation of the existence of hierarchical relationships
between the Constitution and constitutionally-ranked treaties starts to lose importance,
given that the constitutionally-established rule is that the norm that offers the greatest
protection to the rights of the people is the one that should be applied. Judge Zaffaroni
seems to have interpreted it the same way; in recent years he has maintained that any
constitutional clause that causes injury—according to a pro homine interpretation—
to human rights recognized in treaties that have constitutional hierarchy should be
considered inapplicable (ARGENTINA, Maza, Angel E., 2009b, pirr. 8).

It can be said that various international human rights instruments, including
the ACHR, became recognized as norms of the highest rank in the Argentine legal
system following the 1994 constitutional reform. Similarly, this reform gave the
IACHR Court special status, as it is the only international court whose decisions are
acknowledged to be binding under a rule of constitutional standing.

5 The value given to IACHR Court decisions after the reform

As mentioned earlier, the CSJN has understood since 1995 that the case law of the
IACHR Court should serve as a guide for the correct interpretation of the ACHR
(ARGENTINA, Giroldi, Horacio David y otros, 1995a). This doctrine is clearly established
through multiple CSJN decisions, which have stressed the inescapability of IACHR
Court jurisprudence when interpreting the compatibility of national law and the
ACHR (ARGENTINA, Videla, Jorge Rafael y Massera, Emilio Eduardo, 2010b, parr. 8).

The CSJN’s stance has also evolved to the point where today it understands
that the criteria laid out by the IACHR Court in cases involving other States are
not only relevant for interpretive purposes, but could also be seen as binding on
the State. Various judges have therefore invoked the jurisprudence of the IACHR
Court, with the understanding that they were doing it to fulfill an international
obligation. This trend can be observed in way in which various ministers voted
during the resolution of the “Simdn” case (ARGENTINA, Simén, Julio Héctor y otros,
2005);"" as well as in the majority vote for the “Mazzeo” decision (ARGENTINA,
Mazzeo, Julio Lilo y otros, 2007a, parr. 36)."2

On the other hand, there is clearly criticism within the CS]N regarding the
way in which it has applied the case law of the IACHR Court, and international
law in general, in cases related to the punishment of crimes against humanity. This
conclusion can be drawn by looking at the dissenting opinion of Judge Fayt in the
aforementioned “Mazzeo” case (ARGENTINA, Mazzeo, Julio Lilo y otros, 2007a, parr.
22, 37). In this respect, one may share the judge’s concern that the statements of
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certain judges could indicate some degree of ambiguity with regard to the difference
between international custom and the rules of jus cogens' and also with regard to
the precise moment in which international treaties enter into force.

However, this should not be seen as an obstacle to considering these CSJN
decisions to be legally sound, given that the obligation to prosecute the crimes of the
State is obviously mandatory (GONZALEZ-SALZBERG, 2008, p. 460-461). Similarly,
the position of the CSJN should not be questioned, in light of the binding nature
of IACHR Court decisions.

On the contrary, concerns should arise when contradictions are observed
between the CSJN’s assertions of the binding nature of IACHR Court decisions and
its failure to comply with the judgments against the Argentine State. It is therefore
worthwhile to analyze how the CSJN has behaved in particular cases where it has
become involved after a sentence was imposed by the IACHR Court.

6 The position of the CSJN as regards the Argentine
sentences issued by the IACHR Court

The CSJN has intervened, through its decisions, following convictions by the
IACHR Court in the “Cantos”, “Bulacio” and “Bueno Alves” cases. The CSJN was
also involved by virtue of provisional measures issued in the “Mendoza Prisons”
matter. However, its conduct is far from showing the adoption of uniform criteria;
rather, its ocnduct is characterized by contradiction: sometimes recognizing the
binding nature of the IACHR Court and other times refusing to carry them out.

In the “Cantos” case (CORTE INTERAMERICANA DE DERECHOS
HUMANGOS, Caso Cantos v. Argentina, 2002), the TACHR Court had ruled against the
State, determining that the plaintiff had been denied the right of access to justice
given the amount of money he owed after he lost a legal complaint against the
State. As a result, the JACHR Court ruled that the State should adopt different
measures such as waiving the legal expenses and fines, covering the fees paid to
the professionals involved, and setting “reasonable amounts” for these fees, lower
than the rates established by the CSJN.

After the ruling, the Attorney General for the National Treasury appeared
before the CSJN so that the court would proceed with its implementation. However,
the CSJN argued that its involvement was unnecessary for fulfilling some of the
provisions, and that it would not comply with the demand to reduce the fees paid
to professionals because that would violate the rights of the professionals who were
involved during the trial at the national level (ARGENTINA, Cantos, Jos¢ Maria,
2003). Thus, the CSJN expressly refused to comply with the orders of the IACHR
Court. Nevertheless, we note that there were two dissenting opinions, although
only Judge Maqueda explicitly stated that the entire IACHR Court decision should
be complied with (ARGENTINA, Cantos, José Maria, 2003, parr. 16).

The CSJN’s stance was very different after the verdict in the “Bulacio” case
(CORTE INTERAMERICANA DE DERECHOS HUMANOS, Caso Bulacio v. Argentina,
2003). In that case, the IACHR Court had ordered the State to undertake various
measures, including an investigation of the events surrounding the death of a
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juvenile, Walter Bulacio, after his illegal detention by the police. The Court had
emphasized that, for this purpose, the statute of limitations that had been issued
by the national courts were impermissible.

At the end of 2004, the complaint filed against one of those accused of the
Bulacio crime came before the CSJN so that it could rule on the statute of limitations
that was issued by the lower courts. The CSJN issued a ruling of great significance,
maintaining that, as the IACHR Court had decided, the statute of limitations could not
be considered to have expired. The ruling was especially relevant because the members
of the Court did not fully agree with the judicial criteria employed by the IACHR
Court, and they listed several critiques of the procedure that was undertaken in that
international forum. Nonetheless, the CSJN decided that it was necessary, in principle,
to subordinate their decisions to the rulings of the IACHR Court given the binding
nature of the decisions issued by that Court (ARGENTINA, Espdsito, Miguel Angel, 2004b).

The real importance of this decision lies in the existence of the aforementioned
tension between the judicial opinion of the CSJN and the ruling of the IACHR Court.
This represents an important difference compared to previous decisions, where the
binding nature of the jurisprudence of the IACHR Court had not implied any need to
go against the legal criteria employed by the CSJN itself. Therefore, it can be said that
the “Espdsiro” case is the one that shows the unquestionable recognition of the binding
nature of the IACHR Court decisions and mandatory compliance by the CSJN.

However, the CSJN behaved in a completely contradictory way shortly
thereafter. In the “Bueno Alves” case, (CORTE INTERAMERICANA DE DERECHOS
HUMANOS, Caso Buenos Alves v. Argentina, 2007a) the JACHR Court established the
obligation of the Argentine State to investigate the alleged torturing of a plaintiff in
police headquarters and to punish those responsible. However, barely two months
after the IACHR Court’s ruling, the CSJN decided to rule that the statute of
limitations had run for the primary defendant in the case (ARGENTINA, Derecho, René
Jestis, 2007b). This adhered to the opinion of the Attorney General, which was issued
prior to the decision of the IACHR Court. This opinion had stated that the statute
of limitations should be upheld since that the allegations did not constitute a crime
against humanity. The Attorney General felt that his opinion was compatible with the
jurisprudence of the IACHR Court, which would only inhibit statutory limitations
for crimes against humanity, understanding that crimes using this typology were
equivalent to serious human rights violations (ARGENTINA, Derecho, René Jesiis, 2006b).

Thus, in 2007, the CSJN ignored the IACHR Court decision, failing even to
make reference to it in its own ruling. This was a drastic departure from the position
adopted during the resolution of the “Espdsito” case in 2004, and it deserved, at
the very least, a clear explanation.

Finally, although the issue of the “Mendoza Prisons” was not the subject of a
judgment on the merits by the IACHR Court, the CSJN intervened in the case. This
happened after three provisional measures were issued, which required the adoption of
urgent measures to protect the lives and physical integrity of the individuals detained
in prisons in the Mendoza province (CORTE INTERAMERICANA DE DERECHOS
HUMANOS, Asunto de las Penitenciarias de Mendoza respecto Argentina, 2004, 2005, 2006).

In its first intervention, the CSJN required that the national and provincial
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governments submit information on the provisions adopted in order to comply with
the TACHR Court’s instructions (ARGENTINA, Lavado, Diego Jorge y otros ¢/ Mendoza,
Provincia de y otros, 2006¢). Subsequently, the CSJN decided to require that the Executive
Branch adopt adequate measures to protect the lives, health, and physical integrity
of all of the prisoners, within twenty days. It also required that the provincial court
block any order that was issued that could imply a violation of the human rights of the
detainees (ARGENTINA, Lavado, Diego Jorge y otros ¢/ Mendoza, Provincia de y otros, 2007¢).

This final intervention by the CSJN represents a clear step in the direction
of the case law set out in “Espdsito”. However, the significance of this decision, in
terms of the recognition of the binding nature of the IACHR Court’s judgments,
is very different from the previous case. That is because in this instance there was
no tension between the measures called for by the IACHR Court and the criteria
of the CSJN; the CSJN understood the need for action given the gravity of the
situation (ARGENTINA, Lavado, Diego Jorge y otros ¢/ Mendoza, Provincia de y otros, 2006c;
Lavado, Diego Jorge y otros ¢/ Mendoza, Provincia de y otros, 2007c).

7 Conclusion

This study provided a concise analysis of the evolution of CSJN case law with regard
to the implementation of international laws. The goal was to examine the changes
in doctrine undergone by the court, in order to understand its position with respect
to the obligations emerging from the IAHRS. The jurisprudential history showed a
marked tendency toward the protection of the principle of constitutional hierarchy,
followed by the self-recognition of the CSJN as the highest court.

An important change in this legal paradigm occurred with the 1994 constitutional
reform. The concession of superior status to several international human rights
instruments, including the ACHR, created an important opening for the fulfillment of
international obligations—particularly those emerging from the IAHRS. However, the
CSJN has been inconsistent in its recognition of the binding nature of IACHR Court
decisions, even though this obligation comes both from the authority of an international
treaty and from a clause of the utmost rank within the Argentine legal system.

Given the fluctuations in the case law, it is hard to predict if the CSJN
will end up sticking to the position that recognizes that when it comes to human
rights, the ultimate legal interpreter is not the CSJN but rather the IACHR Court.
This possibility can be glimpsed in the “Espdsito” precedent and the position held
by Judge Zaffaroni in the “Maza” case (ARGENTINA, Maza, Angel E., 2009b, pirr.
8), when he prioritized the implementation of the ACHR over the Constitution
because of an interpretation pro homine of the rights in question.

As expressed at the beginning of this article, the greatest weakness of the
TAHRS today is the failure of national courts to fulfill their obligation to prosecute
those responsible for human rights violations, and the Argentine state is hardly the
exception. The only conceivable way to overcome this situation would be for the
CSJN itself to abandon positions like the one taken in response to the verdict in
the “Bueno Alves” case and instead revert to the doctrine set out in the “Espdsizo”
decision in response to the “Bulacio” verdict.
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NOTES

1. It can be debated as to whether the obligation
imposed by the TACHR Court in this case was strictly
to undertake legislative reform. Certainly it did

not create an obligation to change a specific norm;
instead, the Court accepted the parties’ agreement

to set up a consultative group to evaluate possible
changes to the law (CORTE INTERAMERICANA
DE DERECHOS HUMANOS, Caso Bulacio v.
Argentina, 2003, par. 144).

2. By mid-2011, the IACHR Court still had not
issued any statement on its oversight of the status of
compliance with this decision.

3. Another argument used by the Court in this case
was that international treaties could be considered
complex federal acts, given that both the Executive
Branch and the Legislative Branch are involved in
concluding them. The Court therefore maintained that
the repeal of a treaty by only one of these branches
of government would violate constitutionally
conferred powers.

4. These instruments are: the American Declaration
of the Rights and Duties of Man; the Universal
Declaration of Human Rights; the American
Convention on Human Rights; the International
Covenant on Economic, Social, and Cultural

Rights; the International Covenant on Civil and
Political Rights; the First Optional Protocol to the
International Covenant on Civil and Political Rights;
the Convention on the Prevention and Punishment

of the Crime of Genocide; the International
Convention on the Elimination of All Forms of Racial
Discrimination; the Convention on the Elimination

of All Forms of Discrimination against Women; the
Convention against Torture and other Cruel, Inhuman
or Degrading Treatment; and the Convention on the
Rights of the Child.

5. This occurred in 1997, with the Inter-American
Convention on the Forced Disappearance of Persons,
and in 2003 with the United Nations Convention on
the Non-Applicability of Statutory Limitations to
War Crimes and Crimes Against Humanity.

6. In this sense, Judges Petracchi and Fayt have
stated that similar treatment should be given to

the doctrine established by the Human Rights
Committee and the Committee Against Torture,
given that these are the regulatory bodies for the
International Covenant on Civil and Political Rights
and the Convention against Torture and other Cruel,
Inhuman or Degrading Treatment, respectively
(ARGENTINA, Trejo, Jorge Elias ¢/ Stema S.A. y
otros, 2009a, parr. 5).

7. This happened in 1996 when Judge Vazquez —
who had been the first to uphold the primacy of

the Constitution over treaties with equal status
(ARGENTINA, Méndez Valles, Fernando ¢/ A. M.
Pescio S.C.A., 1995b) — adopted the opinion already
held by four other judges. This created a five-judge

majority that shared the same understanding of
Article 75 subpoint 22. However, Judge Vazquez
reverted to supporting the primacy of the
Constitution in 2004, with the “Arancibia Clavel”
decision (ARGENTINA, Arancibia Clavel, Enrique
Lautaro y otros, 2004a).

8. A hint of a contrary view can be seen in the
CSJN’s ruling in the “Felicetti” case (ARGENTINA,
Felicetti, Roberto y otros, 2000, parr. 10), which
indicates that the first part of the Constitution is
hierarchically above both constitutionally-ranked
treaties and the second part of the Constitution,
giving the latter two the same hierarchical status.

9. The possibility that a clause modified by the
Constituent Assembly could be declared null and
void is far from being a mere hypothetical exercise.
It occurred in 1999, when the CSJN determined
that the Constituent Assembly had overstepped their
role (ARGENTINA, Fayt, Carlos Santiago ¢/ Estado
Nacional, 1999).

10. This dissenting opinion by Judge Belluscio
would later be echoed by Judge Fayt in his
dissenting opinion in the “Arancibia Clavel” case
(ARGENTINA, Arancibia Clavel, Enrique Lautaro
y otros, 2004a, parr. 15, 24, 32). Judges Zaffaroni
and Highton seem to have applied similar criteria

to their votes in the same case, when they found a
conflict between the Constitution and a treaty with
constitutional status and opted not to apply the latter
(ARGENTINA, Arancibia Clavel, Enrique Lautaro y
otros, 2004a, parr. 22, 33).

11. In particular, it emerges from the opinions of
judges Petracchi (ARGENTINA, Simén, Julio Héctor
y otros, 2005, parr. 24), Zaffaroni (ARGENTINA,
Simén, Julio Héctor y otros, 2005, parr. 26), and
Highton (ARGENTINA, Simén, Julio Héctor y otros,
2005, part. 29).

12. The binding nature of IACHR Court
jurisprudence has also been used by Judge Petracchi
to justify changes in previously-held opinions,
particularly his refusal to extradite a Nazi war
criminal (ARGENTINA, Arancibia Clavel, Enrique
Lautaro y otros, 2004a, parr. 22- 23) and the
validation of the law of due obedience (ARGENTINA,
Simén, Julio Héctor y otros, 2005, parr. 13-14, 30).

13. This can be seen in the votes of Judge Zaffaroni
and Judge Highton in the “Arancibia Clavel” case
(ARGENTINA, Arancibia Clavel, Enrique Lautaro
y otros, 2004a, parr. 28); in Judge Zaffaroni’s

vote in the “Simén” case (ARGENTINA, Simén,
Julio Héctor y otros, 2005, parr. 27); and in Judge
Lorenzetti’s vote in the same case (ARGENTINA,
Simén, Julio Héctor y otros, 2005, parr. 19).

14. In particular, with Judge Highton’s vote in the
“Simén” case (ARGENTINA, Simén, Julio Héctor y
otros, 2005, parr. 22).
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RESUMO

O presente trabalho tem por finalidade analisar a falta de cumprimento efetivo das decisoes
do Sistema Interamericano de Direitos Humanos no caso da Argentina. Por meio de uma
andlise jurisprudencial, avalia-se o papel que a Corte Suprema de Justi¢a tem desempenhado
quanto 2 implementagiao do direito internacional, em geral, e das sentengas da Corte
Interamericana de Direitos Humanos, em particular. Em func¢io da andlise desenvolvida,
identificam-se avancos e retrocessos em diferentes posturas adotadas pela Corte Suprema, o
que permite identificar os problemas existentes. Em consequéncia, o trabalho propée qual
deve ser o caminho a seguir para superar os obstdculos identificados e assim melhorar o grau
de cumprimento das decisées do SIDH.

PALAVRAS-CHAVE

Corte Interamericana (Corte IDH) — Corte Suprema de Justica — Cumprimento de
sentengas

RESUMEN

El presente trabajo tiene por finalidad analizar la falta de cumplimiento efectivo de las
decisiones del Sistema Interamericano de Derechos Humanos (SIDH) en el caso de
Argentina. A través de un andlisis jurisprudencial, se evalta el rol que la Corte Suprema

de Justicia ha tenido respecto de la implementacién del derecho internacional, en general,

y de las sentencias de la Corte Interamericana de Derechos Humanos, en particular. En
funcién del andlisis desarrollado, se identifican marchas y retrocesos en las distintas posturas
adoptadas por la Corte Suprema, lo cual permite identificar los problemas existentes. En
consecuencia, el trabajo propone cudl deberia ser el camino que debe seguirse a fin de
superar los obstdculos identificados y asi mejorar el grado de cumplimiento de las decisiones

del SIDH.

PALABRAS CLAVES

Corte Interamericana (Corte IDH) — Corte Suprema de Justicia — Cumplimiento
de sentencias
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